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TAXATION LEGISLATION AMENDMENT BILL (NO. 2) 2014 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Alanna Clohesy) in the 
chair; Hon Peter Collier (Leader of the House) in charge of the bill. 
Clause 6: Part 3 Division 3 replaced — 
Progress was reported after the clause had been partly considered. 
Hon PETER COLLIER: I appreciate the comments made by Hon Ken Travers. As we have discussed 
previously in regard to this issue, there is some blurring there, particularly in the distinction between rural and 
urban and the associated potential problems into the future. I cannot give the member any other solace, except to 
say that, as per his request, I give an undertaking through the advisers that we will raise this issue with the 
Minister for Finance. 
Hon KEN TRAVERS: I appreciate the minister’s response. It is probably a whole-of-government issue that 
needs to be looked at, not just the Minister for Finance. If we want to maintain the Swan Valley as a rural area, 
these issues, such as the ability to lease land, will grow over the coming years. I appreciate the minister’s 
comments. 
Clause 6 includes a lot of changes; it is a very long clause. It also raises the issue of stamp duty. Although I was 
focusing on leasehold, I make the same point, and hopefully get the same commitment, on the other issue, 
particularly if we want to maintain some of the larger operations, where one member of a trust does not get an 
income from primary production. 

Hon Peter Collier: Can I just have some clarification there? 

Hon KEN TRAVERS: In the same way as we were talking about leasehold land, there is also the issue when a 
member of a trust is not a direct family member and does not obtain income from primary production. 

Hon PETER COLLIER: The advisers have given me an undertaking that they will raise that issue with the 
Minister for Finance. 

Clause put and passed. 

Clauses 7 to 16 put and passed. 
Clause 17: Section 39 replaced — 
Hon PETER COLLIER: I do not want to pre-empt Hon Ken Travers, but I understand he raised an issue in 
relation to this clause and the amendments that addressed the Aveland decision. He asked whether the land held 
for future development of a retirement village would be exempt if it was landscaped for use by residents of the 
developed portion of that land. The issue relates to the meaning of land that is appurtenant to the residential 
premises in the retirement village scheme and is used in connection with that scheme—for example, roads and 
community facilities. In response, “appurtenant” means something accessory to another more important thing, or 
an adjunct. In the context of the exemption, the land must be part of the retirement village scheme and be 
appurtenant to the existing residential premises. It becomes a matter to be applied based on the facts and 
circumstances of each case, but if the dominant use of an area was for purposes other than residential, it is 
unlikely the exemption would apply to that area. I might say that we have not come across that situation at this 
stage, ever. 

Hon KEN TRAVERS: Well, no, because the first test was that part of the land was used for a retirement village, 
and they went to the State Administrative Tribunal and were successful in their SAT appeal in terms of 
achieving an outcome. I suspect that when this law goes through, they will go through it and look for the next 
loophole. 

Hon Peter Collier: They have probably already done it. 

Hon KEN TRAVERS: Yes. They are waiting, and they are probably getting the landscapers in as we speak 
because proposed section 39(3) reads — 

If land used for residential premises in a retirement village is exempt under subsection (2), then the 
exemption applies not only to that land but also extends to any land that, at midnight on 30 June in that 
financial year, is — 

(a) part of the retirement village; and 

(b) appurtenant to the residential premises; and 
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(c) being occupied or used for, or in connection with, the retirement village scheme for the 
retirement village. 

Is the minister able to give us some case law that includes the definition of “appurtenant”? The 
Australian Concise Oxford Dictionary describes “appurtenant” as “belonging, appertaining, pertinent”. As to 
“belonging”, if it is owned by the same group and it sits alongside it, I think it would comply with the term 
“belonging”. “Appertain” is defined as “Belong as possession or right to; be appropriate for; relate to”. 

If someone has a 30-hectare site and 10 hectares is used for the retirement village and 20 hectares is sitting 
around outside the retirement village and is being kept for, potentially, a future retirement village or any other 
use, if the land is on the one title it would be a part of the retirement village. Is it appurtenant to the residential 
premises? Does it belong to the residential premises? As a possession or a right does it relate to them? If there 
are gardens attached that are able to be used by the occupants of that residential village, I would imagine an 
argument could be put up that they are appurtenant to the residential premises. Many of these retirement villages 
have garden areas and common-use areas and bowling greens and the like. As long as the residents of that 
village are able to use them or in connection with the retirement village, then it would strike me that the 
definition that we are striking just means that rather than leaving the land as vacant land, all that needs to happen 
is that the landscapers be brought in. I suspect the cost of the landscaping would be one year’s stamp duty 
exemption. 

Hon Peter Collier: Yes, but that is maintenance, of course, with gardening; it is not going to be cost-effective. 

Hon KEN TRAVERS: The residents could do that as part of their appurtenance to the land around them. Once 
it has been beautifully set out, they could run a community garden in there. There is a whole range of things. 
Again, I wonder whether what the government is seeking to do here is actually close the loophole or whether we 
will be back in a couple of months. If the government is sure that it is closing the loophole, so be it, but if we are 
back here in a couple of months I will be able to say, “I told you so.” Is the minister confident? 

Hon PETER COLLIER: Yes, I am; it has not been an issue. By design, it is an existing provision so it has not 
been an issue at all at this point. But I will take it on the chin; if Hon Ken Travers proves to be right and we have 
an enormous expansion of landscape gardens in the next six months, I will come in and offer an apology. 

Hon Ken Travers: You do not have to offer me an apology, we will just have to go through it all again. 

Hon PETER COLLIER: Go through it all again; that is right. 

Hon Ken Travers: I’m just here to help, minister! 

Clause put and passed. 

Clauses 18 to 21 put and passed. 
Clause 22: Schedule 1 Division 4 Subdivision 3 inserted — 
Hon KEN TRAVERS: I will just make these comments in the debate on this clause, although there are a couple 
of clauses during which one could make the comments—there might be some even more appropriate than this. 
A number of the things we are doing with this bill will have a retrospective impact. Although the government 
can say that it is seeking to maintain the original policy intent, the fact is, whether that was the original policy 
intent or not, that the letter of the law that was passed at the time, through the State Administrative Tribunal and 
other groups, was not found to be the case. I understand retrospectivity when it is to the benefit of the landowner 
and the public. But if we have written laws that we believe have a policy intent and they are later found by SAT 
or others to not be right—as I say, this may not be the best example of the retrospectivity clauses for some of 
these issues, but I just use it to make the point—I think it is a very dangerous issue. I remind people that that was 
John Howard’s argument when the Liberal Party in Western Australia railed against him about bottom-of-the-
harbour schemes; it said that these schemes were artificially constructed to cheat the tax system. I put on the 
record that the Labor Party notes the significant change of position and backflip by the Liberal Party in 
Western Australia in that it now supports retrospective tax legislation because it needs the money to keep up 
with the Premier’s spending addiction. 
Clause put and passed. 
Clauses 23 to 28 put and passed. 
Title put and passed. 

Report 
Bill reported, without amendment, and the report adopted. 

Third Reading 
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Bill read a third time, on motion by Hon Peter Collier (Leader of the House), and passed. 
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